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Old Phrases and Great Obscenities: The Strange
Afterlife of Two Victorian Anxieties
Peter D. McDonald

[Criticism] obeys an instinct prompting it to try to know the best that
is known and thought in the world, irrespectively of practice, politics,
and everything of the kind; and to value knowledge and thought as they
approach this best, without the intrusion of any other considerations
whatever.1

I think the test of obscenity is this, whether the tendency of the matter
charged as obscenity is to deprave and corrupt those whose minds are
open to such immoral influences, and into whose hands a publication of
this sort may fall.2

The repercussions of these two pronouncements, which redefined
the relationship between the Victorian state and the field of culture,
reverberated well into the twentieth century. Matthew Arnold’s testy
call in 1864 for the ‘English’ to establish a tradition of ‘real criticism’
in order to determine and promote ‘the best that is known and
thought in the world’ not only made its mark on Victorian debates
about culture, democracy and education.3 It laid the foundations for
the move towards the public patronage of literature and the arts
in mid-twentieth-century Britain, contributed to the thinking behind
the formation of the BBC in the early 1920s (via Lord Reith) and
the Arts Council two decades later (via John Maynard Keynes), and
influenced the teaching of English literature in universities throughout
the Anglophone world for over a century (via F. R. Leavis). The ‘test of
obscenity’, which Sir Alexander Cockburn proposed as Chief Justice
in 1868 during the Regina v. Benjamin Hicklin case, proved no less
consequential. Initially designed to protect what Cockburn called ‘the
public mind’ of Victorian England, it shaped the laws against obscene
publications, again throughout the Anglophone world, and dominated
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debates about what constituted pornography for almost a hundred
years.4 Testifying to its extraordinary hold on English legal thinking,
some of Cockburn’s original phrasing, as we shall see, survived the
reform of British obscenity law in 1959, and, indeed, remains on the
statute book today. Of course, his ‘test’ had a far less auspicious cultural
impact than Arnold’s canonical pronouncement about the canon. It
led various English courts to outlaw a series of major literary works
ranging from Emile Zola’s La Terre (1888) to Hubert Selby’s Last Exit
to Brooklyn (1966) and it fostered a deep-seated fear of prosecution
among British literary publishers and printers.

Setting up the contrasting afterlives of these two much-quoted
statements in this way confirms the received wisdom about the
conflicted, often contradictory impulses of the Victorian elite who
tended, on the one hand, to overstate the moral benefits of reading
Great Books, and, on the other, to hyperinflate the moral costs
of reading publications deemed to be criminally obscene. It also
reinforces established assumptions about the moralism of mid-
Victorian obscenity law, which, according to the standard narrative,
was finally put to rights only in the late 1950s when the Obscene
Publications Act of 1857 was repealed, making way for its more
enlightened successor. Among other things, the new 1959 Act included
provisions to safeguard sexually explicit works judged to belong
to ‘literature’. That this narrative tells a reassuringly linear story
of progressive modernisation no doubt goes a long way towards
explaining its lasting appeal. Yet, if we re-examine the contexts in
which some of its constitutive elements were originally produced,
a very different idea not just of the past but of the past in the
present emerges. In the case of my two opening quotations this act
of retelling casts a different light on the Victorian elite’s hopes and
fears about the potentiality of print, which were not so much conflicted
as complimentary and deeply entangled. It also raises new questions
about the sometimes unexpected ways in which their anxieties
lived on.

The immediate context of Cockburn’s definitive ‘test’ is particularly
revealing in this regard. His statement actually constitutes the second
clause of a lengthy sentence, the first clause of which addresses the
fact that ‘many standard and established works’ contain ‘objectionable
passages’.5 Indeed, viewed in the context of the case as a whole, it is
clear that his ‘test’ was specifically designed to confront the question
of whether or not it was possible to appeal to the literary merits of
a work to defend it against the charge of obscenity. On this issue the
Chief Justice seemed emphatically clear: any publication that had the
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‘tendency’ to ‘deprave and corrupt’, no matter how ‘established’ or
Great, was, in his view, indictable as obscene. Just why this rather
high-minded problem should have concerned him at all is far from
obvious. The case under review centred not on a Great Book but on
a pamphlet entitled The Confessional Unmasked. This notorious anti-
Catholic diatribe became a focus of debates about free speech in the
mid-1860s after William Murphy, a prominent public lecturer, and the
eminently respectable ‘Protestant Electoral Union’ made it part of a
sustained campaign against Catholic influence on English public life.
At issue was not the obscenity of the pamphlet’s salacious details about
priestly corruption – this was accepted at all levels of the judiciary –
but the legal significance of the motives underlying its publication.
Henry Scott, the appellant, was charged with distributing it on behalf
of the ‘Electoral Union’ whose objects were, among others, to ‘protest
against those teachings and practices which are unEnglish, immoral,
and blasphemous,’ and ‘to maintain the Protestantism of the Bible
and the liberty of England’.6 The case had come up for review at the
Court of the Queen’s Bench because the Wolverhampton Recorder had
argued that the pamphlet could not be considered a word crime, given
Scott’s honourable objectives, and, as a consequence, that the local
magistrates had been wrong to call for it to be seized and destroyed
under the terms of the 1857 Act.

The lofty issues of literary merit arose because Scott’s barrister,
the notable Chartist Samuel Kydd, premised his defence on the
legal question of intentionality. Having cited a number of general
precedents emphasising the importance of motive, Kydd referred
to Milton’s Defensio contra Alexandrum Morum (1655) to support his
contention that the ‘mere use of obscene words . . . does not make
the work obscene.’7 In his Defensio Milton had himself justified the
rhetorical use of ‘words naked and indelicate’ by appealing to classical
and other authorities, including Herodotus, Plutarch, Seneca, and the
Bible.8 ‘If mere obscenity, without reference to the object, is indictable’,
Kydd continued, then Jeremy Collier’s Short View of the Immorality and
Profaneness of the English Stage (1698) would constitute a word crime as
would ‘many of the works of the standard authors in English poetry,
from Chaucer to Byron.’9 To deny the importance of motive, Kydd
insisted, was to put the publishers of such works at risk of prosecution,
to violate the ‘principle on which the defence of unlicensed printing
has always been based’ and, by implication, to threaten the most
cherished traditions of English liberty.10 With this deft rhetorical
gesture, which explained his earlier reference to Milton and confirmed
his sympathy with the aims of the ‘Protestant Electoral Union’, Kydd
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appealed directly to the Chief Justice’s political ideals and sense of
national pride. Despite his conservative inclinations on legal matters,
Cockburn was a well-known champion of English liberalism who had
played an important role in the repeal of the Stamp Tax on newspapers
in 1855. Kydd concluded his defence by underlying the larger issues
at stake. Unlike liberal, Protestant England, he noted, quoting Henry
Hallam’s popular Introduction to the Literature of Europe (1837–39),
‘Rome struck a fatal blow at literature in the index expurgatorius of
prohibited books.’11

Cockburn seemed to be unmoved by these carefully framed appeals.
By emphasising the ‘tendency’ of the Confessional, his ‘test’ made
questions of intention legally irrelevant. What mattered was the effect
reading the pamphlet would have on ‘those whose minds are open
to such immoral influences’, notably children. On this issue his fellow
judges were in complete accord. As Justice Colin Blackburn (1813–96)
noted, Scott ‘must be taken to have intended that which is the
natural consequence of the act.’12 The situation was comparable to
the case ‘in which a person carried a child which was suffering
from a contagious disease, along the public road to the danger of
the health of all those who happened to be in that road’.13 This
was ‘held to be a misdemeanour, without its being alleged that
the defendant intended that anybody should catch the disease.’14

By making obscenity analogous to a public health issue, Blackburn
recalled the terms in which Lord Campbell, the architect of the 1857
Act, defended his initiative and prefigured the kind of rhetoric that
would come to dominate the moral panics about pornography in the
century ahead. Even though Scott’s object was to attack the ‘Roman
Catholic confessional’ and ‘not to injure public morals’, Blackburn
concluded, ‘that in itself would be no excuse whatever for an illegal
act.’15 It is not difficult to see how this argument could be turned into
a justification for setting the law against literature. Indeed, Cockburn
himself intimated, referring to Kydd’s list of highly reputed ‘literary
productions of this country’, that many might ‘possibly’ contain
‘subject matter for indictment’.16

As the history of literary censorship from the 1880s to the 1950s
suggests, many future magistrates, judges and juries would go on to
interpret Cockburn in this way and, by implication, to assume that
he took no heed of Kydd’s arguments. Yet, as the second clause of
his definition revealed, and the larger context of the case confirmed,
his ‘test’ was not only designed to put pay to any defence based
on intention. The priority he attributed to the ‘tendency’ of the
Confessional was itself carefully nuanced. Determining what might be
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criminally obscene entailed making relatively subtle judgements not
just about the impact a work might have on the ‘minds’ of its potential
readership but about the ‘hands’ into which ‘a publication of this
sort may fall.’ As he was aware, the Confessional had been sold on
the streets as a shilling pamphlet. For Cockburn, in other words, due
consideration had always to be given not just to a publication’s effects
but to the interrelated questions of readership and bibliographical
form. Commenting on Kydd’s defence earlier in the hearing, he
observed that a ‘medical treatise . . . may, in a certain sense, be obscene,
and yet not the subject for indictment; but it can never be that
these prints may be exhibited for any one, boys and girls, to see
as they pass.’17 ‘The immunity’, he argued, ‘must depend upon the
circumstances of publication.’18 On this analysis, it is clear that for
Cockburn the fact that a work contained obscene passages was not a
problem per se and, moreover, that his ‘test’ did not necessarily pose
a threat to Great Books, a point Blackburn made central to his own
summing up.

On Blackburn’s reading such safeguards were written into the
terms of the 1857 Act. As he pointed out, it encouraged magistrates
not just to assess the ‘character’ of particular works, but to make
further, and more discriminating, judgements about whether or not
‘the publication of them would be a misdemeanour, and proper to
be prosecuted as such.’19 This ‘last clause’ showed that ‘the object
of the legislature was to guard against the vexatious prosecution of
old and recognised standard works, in which there may be some
obscene or mischievous matter’, and, in Blackburn’s view, this applied
equally to ‘many of the instances cited by Mr. Kydd’.20 In this
case the legislative history was behind him. Lord Campbell had
repeatedly insisted that his proposal to strengthen the eighteenth-
century common law of ‘obscene libel’ by making statutory provision
for magistrates to seize and destroy publications was not intended to
threaten Great Books. Indeed, by adding the clause about publication
to the 1857 Act, the legislators had, according to Blackburn, hoped
to avoid a repetition of the Moxon case of 1841, which resulted in
the reputable literary publisher Edward Moxon being indicted for
blasphemy. The case centred on Shelley’s iconoclastic ‘Queen Mab’.
Referring to the secularist Henry Hetherington’s efforts to expose the
partiality of English blasphemy law by bringing a private action against
Moxon, Blackburn observed: ‘I believe, as everybody knows, that it
was a prosecution instituted merely for the purpose of vexation and
annoyance.’21 On this issue, Blackburn had the full support of the Pall
Mall Gazette, then the leading journalistic guardian of public morals,
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which had been following the Scott case closely from the start. In
response to the initial judgement of the Wolverhampton Recorder, it
had accepted that ‘many medical works and many law books contain
matter which is grossly obscene; so do many classical books – Ausonius,
Juvenal, Aristophanes, and many others; but such publications are not
criminal, because the interests of medicine, law, and classical literature
require it.’ However, anticipating the emphasis Cockburn placed on
the mode of publication, it argued that things would be very different
‘if a man were to pick out every foul passage in the authors we have
named, to translate them into broad English, and to sell them in a
penny pamphlet to boys in the streets’.22

Seen against this background the changes introduced to British
obscenity law in 1959 begin to look less like an unequivocal act of
modernisation designed to undo the damaging cultural consequences
of the way Cockburn’s ‘test’ had been interpreted, than a strangely
anachronistic attempt to give these tangled Victorian anxieties a
new statutory authority. The 1959 Act was, after all, intended not
just ‘to provide for the protection of literature’ but ‘to strengthen
the law concerning pornography’.23 Section 1.1 tries to capture this
double imperative in a formulation intended to refine, without wholly
rejecting, Cockburn’s original ‘test’: ‘an article shall be deemed to
be obscene if its effect . . . is, if taken as a whole, such as to tend
to deprave and corrupt persons who are likely, having regard to all
relevant circumstances, to read, see or hear the matter contained or
embodied in it.’24 On the one hand, this reinforced the emphasis
Cockburn placed on effects and gave a new status to his phrase
‘deprave and corrupt’, which presupposed a straightforwardly causal,
if not crudely mechanistic, model of receptivity. On the other hand,
as David Saunders has argued, the importance the Act now gave to
seeing the article ‘as a whole’ raised questions of aesthetic unity and,
by extension, intentionality, which contradicted Cockburn’s original
arguments.25

The decision to include this complicating refinement is often
attributed to the impact the American judge John M. Woolsey had
on English legal thinking. His celebrated defence of Joyce’s Ulysses
in 1933 gave a new importance to considering the work ‘as a whole’.
Yet, as my account of the arguments of Kydd, Blackburn and the Pall
Mall Gazette suggests, this development could just as well have been
traced back to the anxieties the Hicklin case provoked. Recalling these
worries also gives a different significance to Section 4.1 of the new Act.
Adopting the kind of language neither Matthew Arnold nor the Gazette
would have found uncongenial, this section exempts works where it
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can be ‘proved that publication of the article in question is justified as
being for the public good on the ground that it is in the interests of
science, literature, art or learning.’26 Set alongside Section 1.1, this
further provision, of course, allows for the curious possibility that
a work can be defended in ‘interests’ of ‘literature’ and the ‘public
good’, even though it is also judged to ‘deprave and corrupt’ its likely
readership.

These contradictions make the 1959 Act less a powerful statutory
instrument relevant to the contemporary world than an awkwardly
compromised pastiche of Victorian anxieties. Yet it is at a deeper,
epistemological level that its oddly anachronistic links to the Victorian
past are perhaps most telling. To give weight to the ‘public good’
defence the legislature authorized courts to call on expert witnesses
to establish, as a matter of evidential proof, whether or not a particular
work might be exempted on the grounds of literary or artistic merit. As
Bernard Williams observed, this not only begged large questions about
the ‘inherent obscurity of weighing artistic merit against obscenity’
and overlooked the awkward ‘fact that evidence bearing on this
had to be offered under conditions of legal examination’. It made
the ‘deeply scholastic assumption that the merit of a given work
must be recognizable to experts at the time of its publication.’27

This scholasticism, I would argue, has a particularly Arnoldian
character. The wording assumes that these experts are not only able
to determine ‘the best’ but, as Arnold put it, to ‘see the object as
in itself it really is’.28 This was all of a piece with Arnold’s belief
that ‘real criticism’ constitutes a branch of knowledge and that culture,
properly delimited as ‘the best that is known and thought in the
world’, represents a bulwark against the supposedly anarchic forces of
modernity.

It would take another twenty years for the problems associated with
the Act’s underlying scholasticism to be officially recognized, if not
addressed. In 1979 a government commission on obscenity, which
Williams chaired, made this a central part of its unsuccessful case for
a radical reform of the legislation. Some fifty years earlier, however,
Virginia Woolf, that most vigilant critic of Victorian scholasticism,
especially in its patriarchal varieties, showed that she had a clear if
largely intuitive grasp of the pitfalls that lay ahead. In November 1928
she was among a group of experts Norman Birkett, K.C., gathered
together to defend Radclyffe Hall’s The Well of Loneliness (1928). Others
in the group included Rudyard Kipling, Desmond McCarthy, E.M.
Forster and Leonard Woolf. Aware that he was setting a precedent
by attempting to have this group testify to the literary merits of the
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novel, Birkett was not especially surprised when the magistrate, Sir
Chartres Biron, threw them out of court. In keeping with the standard
interpretation of the Cockburn ‘test’, Biron insisted that ‘it does not
follow that because a book is a work of art it is not obscene’ and so he
deemed their evidence inadmissible.29 Besides, he added wryly, ‘how
can the opinion of a number of people be evidence?’30

Woolf observed all the legalistic rigmarole with wary admiration.
Recording her initial response to hearing Biron read out ‘old phrases’,
including Cockburn’s ‘test’, she commented in her diary for 10
November 1928:

I was impressed by the reason of the law, its astuteness,
its formality. Here we have evolved a very remarkable
fence between us and barbarity; something commonly
recognized; half humbug & ceremony therefore.31

Yet after she and the other defence witnesses were dismissed she
expressed some ‘relief’. This was not because she doubted the
authority of her own, or her peer’s, expertise, but, as she noted
with Bloomsburyish self-assurance, because ‘we could not be called
as experts on obscenity, only in art.’ She none the less recognised
that the case raised another, larger question, which had less to do
with the authority of any particular group of literary experts than
with the intractable problem of literary merit, or, indeed, literariness
per se. This shift in perspective is reflected in a subtle change in
her language. Having at first described the law as a ‘remarkable’,
if wholly conventional, ‘fence’, she now saw it as defining the more
rigid ‘banks’ of a river. Following this line of thought led her to
put both Biron’s and Birkett’s assumptions in question and to ask
more searchingly: ‘What is obscenity? What is literature?’ Unlike her
more scholastic predecessors, contemporaries, or, for that matter,
successors, she rightly sensed that no expert witness could ever give
an incontrovertible answer to either question because literature is
neither a determinate object nor, indeed, an incontestable ‘public
good’. Rather, it constitutes a labile, even anarchic space, or, to use
Woolf’s own figure, an alluringly unregulatable ‘live stream’. It was for
this reason that the Williams’ commission argued that the only way
to protect literature is to lift all prohibitions on the ‘printed word’,
a deeply anti-scholastic recommendation that no British government
has as yet implemented.32

(St Hugh’s College, Oxford)
DOI: 10.3366/E1355550208000374
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